MSHA also relies on the comment made at 45 Fed. Reg.
80767, in connection with the promulgation of section 90.103,
that "This wage protection afforded miners by this regulation
is consistent with Section 101(a)(7) of the Act and the legis-
lative history pertaining to the enactment of that section."

With regard to the circumstances in connection with the
citation for failure to adequately compensate Arnold
McCracken, MSHA states that prior to December 14, 1984,
Mr. McCracken had been employed at Lady Jane as the general
outside foreman earning $20.70 per hour.  A lot of his duties
would be eliminated during the conversion of the facility
because as foreman he had been responsible for the repair of
underground mining equipment.  This job would no longer be
necessary at the preparation facility.  His new position in
the reorganization would be a coal sampler, and the rate of
pay for the sampler position was $10.78 per hour.

By letter dated November 13, 1984, Lady Jane was noti-
fied by MSHA that Mr. McCracken was a Part 90 miner, who had
exercised his option to work in a less dusty atmosphere.  The
letter informed Lady Jane that by the 21st calendar day after
receipt of the letter, Mr. McCracken must be working in a low
dust area.  If however, he was already working in an atmos-
phere which complied with the reduce standard, there would be
no need to lower the dust concentration or to transfer him,
but he nevertheless retained his Part 90 rights until he
waived them.

In response to this letter, Lady Jane advised MSHA by
letter dated December 3, 1984, that Mr. McCracken was already
working in an atmosphere which complied with the reduced stan-
dard, and thus, there was no need to transfer him to another
position.  To support its position, Lady Jane took five sam-
ples of dust from Mr. McCracken from December 3, 1984 to
December 7, 1984, which revealed low dust levels.

On December 17, 1984, the date that the reorganization
took effect, Mr. McCracken began his vacation.  He did not
return to work until January 2, 1985.  Upon his return on
January 2, he assumed the position of coal sampler.  On
January 11, 1985, Mr. McCracken retired pursuant to the
option of early retirement with severance pay.

On January 15, 1985, Mr. McCracken filed a section
105(c) discrimination complaint with reference to his trans-
fer.  During the course of that investigation, section 104(a)
Citation No. 2403626 was issued, because Lady Jane had failed
to maintain Mr. McCracken's pay status as an .outside general
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